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83 Seealso Ly et al., p. 1497.

n this issue of AJPH, Ly et al. (p. 1497)
I outline arguments for ending immi-
grant detention in the United States and
propose both rights-based and health-
based rationale for why the United
States should move to alternatives to
detention. They detail various interna-
tional treaties, some US-ratified and
some not, that in totality secure the
rights of people, including noncitizens,
to physical and mental health and
related protections. Given these and
other legal instruments, Ly et al. sys-
tematically outline how US policy on
immigrant detention violates detainees’
human rights. Specifically, detention
makes itimpossible to realize detainees’
right to health and, thus, endangers the
greater public health.

Critically, Ly et al. also detail how the
conditions within US immigrant deten-
tion centers, including overcrowding and
lack of personal hygiene products,
actively harm detainees by increasing
their risk for communicable disease,
which has been documented in numer-
ous studies."?Suchis the case during the

COVID-19 pandemic in which some of
the largest outbreaks have occurred in
immigrant detention centers. The inabil-
ity of detainees to physically distance, a
key recommendation for decreasing
COVID-19 spread, underscores how
detention itself creates the greatest
harm to detainees and actively prohibits
their right to health.?> Thus, Ly et al. argue
for the urgent need for alternatives to
administrative detention (ATDs).

As described by the authors, ATDs are
practices through which asylum seekers
and other relief-seeking migrants can be
supported in the community setting
while they await immigration proceed-
ings. The most successful ATDs are
those with robust social services includ-
ing legal counsel, migrant rights-based
counseling, and access to medical care,
much as refugees are welcomed and
supported when they arrive in the
United States. It is worth noting that
asylum seekers and refugees are seek-
ing the same thing: relief from
“persecution or fear of persecution due
to race, religion, nationality, political
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opinion, or membership in a particular
social group."* A refugee has been
granted that status before arrival in the
United States, whereas an asylum-
seeker undergoes evaluation for relief
after arrival to the United States. Nota-
bly, many more asylum seekers apply for
relief than are eligible or are granted it,
but the types of persecution from which
refugees and asylum seekersflee are the
same. Moving toward the model of wel-
come and support that refugees receive
would have the multipronged benefit of
allowing safer passage and entry to
people who have both international and
domestic rights to apply for asylum and
also protect the general US public health
by knowing more about those who enter
the country.

The United States has attempted to
pilot many ATD programs. One pilot
program the authors describe is the
Family Case Management Program
(FCMP) run by Immigration and Customs
Enforcement (ICE). FCMP was cut sub-
stantially short by the Trump adminis-
tration, citing excessive cost. These
changes were despite the Department
of Homeland Security's own budgetary
analysis in 2019 that demonstrated that
US taxpayers paid $133.99 per day to
detain an adult and $319.37 per day to
detain a family in immigration detention,
whereas the costs of an ATD program
would be $4.13 per day for an adult and
$36 per day for a family.>® Official
reports of the FCMP showed compliance
rates of 99% with court appearances.®
However, the FCMP was run by private
contractors, which receive far more
federal funding to operate detention
centers than they do to run ATD pro-
grams.” According to public filings by
one private contractor, ICE accounted
for 25% or more of the total revenues
earned from 2017t0 2019, representing
nearly $1.5 billion paid for immigration
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detention programs.” Thus, the lack of
commitment to ATDs may not be driven
by high costs but, rather, by financial
rewards that incentivize detention over
ATDs in the private sector. Future ATD
programs in the United States may be
most effective when run by local com-
munity service providers that seek to
provide wrap-around services that
include case management, legal coun-
sel, and affordable housing, rather than
by for-profit companies.

Moreover, as Ly et al. note, examples
of ATDs can be found globally including
in Costa Rica, Ecuador, and Sweden.
These countries have ATDs specifically
for asylum-seeking children and
unaccompanied minors. Importantly,
some ATDs, like those in South Korea,
have been particularly useful during
the COVID-19 pandemic as they have
served as a way to test and treat more
than 390 000 undocumented immi-
grants without arrests, thereby
helping curb disease spread in this
population and within their broader
communities.

Presently, Ly et al. are completing a
comparative analysis of migration laws
and policies around the world, including
use of detention and provision of ATDs.
Their findings have the potential to
greatly improve understanding of global
best practices for rights-respecting
immigration policies. However, to maxi-
mize the comprehensiveness and utility
of their study, there must be inclusion of
rigorous analysis of how these laws are
implemented and enforced. For exam-
ple, the Flores Settlement Agreement
requires children in the United States to
be detained for fewer than 72 hours by
the Department of Homeland Security
(i.e., Customs and Border Patrol and ICE)
before either release or transfer to the
custody of the Office of Refugee Reset-
tlement.® Yet, as shown under multiple
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administrations atvarying pointsin time,
this rule is violated frequently. While law
and policy provide theoretical defenses,
it is their implementation and enforce-
ment that result in either protection or
violation of detainees’ rights.

Civil immigration detainees who have
not been convicted of a crime also have
legal protections under the US Consti-
tution and case law. Under the Due
Process Clause of the Fifth Amendment,
federal detainees who have not been
convicted cannot be held in conditions
that amount to punishment.'® Deten-
tion facilities are required to provide
medical care based on standards set by
the US Secretary of Health and Human
Services and ICE detention standards.
Facilities are also required to provide
access to legal support (e.g., law library,
attorney visits, legal mail, immigration
hearings), recreation, family contact and
visitation, and the opportunity to prac-
tice religious beliefs."" While scholars
and advocates often lean on interna-
tional treaties on human rights to
demand legal security for detainees’
rights, litigation in the United States has
historically been necessary to demon-
strate when these rights are not upheld.
Thus, collaboration with litigators will be
integral to establishing an immigration
system grounded in public health.

For these reasons, we must heed Ly
et al’s recommendations to end immi-
grant detention and embrace ATDs
while also implementing a multipronged
approach that utilizes the rights-based
arguments to create systems of imple-
mentation and accountability that
ensure detained migrants' rights are
upheld. Collaboration among govern-
mental agencies including the Depart-
ment of Health and Human Services,
human rights lawyers, and medical and
public health practitioners will be
needed to create accountability

measures. Furthermore, investments in
partnerships with community-based
organizations will strengthen the devel-
opment of ATDs and move away from
current for-profit management of
detention alternatives. Lastly, with the
aid of the findings from Ly et al's afore-
mentioned global comparative analysis,
improvements in current ATD models as
well as domestic law to uphold their
reliability will help ensure divestment
from the current detention system. 4JPH

CORRESPONDENCE

Correspondence should be sent to Katherine

R. Peeler, Boston Children’s Hospital, 300 Long-
wood Ave, Boston, MA 02115 (e-mail: katherine.-
peeler@childrens.harvard.edu). Reprints can be
ordered at http://www.ajph.org by clicking the
“Reprints” link.

PUBLICATION INFORMATION

Full Citation: Uppal N, Sandoval RS, Erfani P,
Mishori R, Peeler KR. Alternatives to detention:
immigration reform grounded in public health.
Am | Public Health. 2021;111(8):1395-1397.

Acceptance Date: May 15, 2021
DOI: https://doi.org/10.2105/AJPH.2021.306399

CONTRIBUTORS

N. Uppal and R.S. Sandoval are co-first authors.
K.R. Peeler conceptualized this article, co-wrote
the first draft, and edited the final draft. N. Uppal
and R.S. Sandoval co-wrote the first draft and
edited the final draft. P. Erfani and R. Mishori pro-
vided content expertise and edited the final draft.
All authors accept responsibility for the content in
the final article.

CONFLICTS OF INTEREST

R. Mishori is the senior medical advisor for Physi-
cians for Human Rights. K. R. Peeler is a pro bono
medical expert with Physicians for Human Rights.

REFERENCES

1. Lo NG, Nyathi S, Chapman LAC, et al. Influenza,
varicella, and mumps outbreaks in US migrant
detention centers. JAMA. 2021;325(2):180-182.
https://doi.org/10.1001/jama.2020.20539

2. Erfani P, Uppal N, Lee CH, Mishori R, Peeler KR.
COVID-19 testing and cases in immigration deten-
tion centers, April-August 2020. JAMA. 2021;325(2):
182-184. https://doi.org/10.1001/jama.2020.21473

3. Peeler K, Lee CH, Hampton K, et al. Praying for
hand soap and masks: health and human rights
violations in US immigration detention during the
COVID-19 pandemic. Physicians for Human Rights.
January 12, 2021. Available at: https://phr.org/our-


http://www.ajph.org
https://doi.org/10.2105/AJPH.2021.306399
https://doi.org/10.1001/jama.2020.20539
https://doi.org/10.1001/jama.2020.21473
https://phr.org/our-work/resources/praying-for-hand-soap-and-masks

10.
11.

work/resources/praying-for-hand-soap-and-
masks. Accessed April 2, 2021.

. US Citizenship and Immigration Services. Refu-

gees and asylum. November 2015. Available at:
https://www.uscis.gov/humanitarian/refugees-
and-asylum. Accessed April 9, 2021.

. American Immigration Lawyers Association et al.

The real alternatives to detention. June 2018.
Available at: https://immigrantjustice.org/sites/
default/files/content-type/research-item/
documents/2018-06/The%20Real%20
Alternatives%20to%20Detention%20
FINAL%2006.17.pdf. Accessed April 9, 2021.

. Department of Homeland Security. U.S. Immigra-
tion and Customs Enforcement: budget overview.

Fiscal year 2018. Available at: https://www.dhs.
gov/sites/default/files/publications/
ICE%20FY18%20Budget.pdf. Accessed April 9,
2021.

. CoreCivic. 2019 Form 10-K. US Securities and

Exchange Commission. Available at: http://ir.
corecivic.com/financial-information/sec-
filings?field_nir_sec_form_group_target_
id%5B%5D=471&field_nir_sec_date_filed_
value=#views-exposed-form-widget-sec-filings-
table. Accessed April 9, 2021.

. Reno v Flores, 507 US 292 (1993).

. The Marshall Project. 500,000 kids, 30 million
hours: Trump's vast expansion of child detention.

October 30, 2020. Available at: https://www.
themarshallproject.org/2020/10/30/500-000-
kids-30-million-hours-trump-s-vast-expansion-of-
child-detention. Accessed April 9, 2021.

Bell v Wolfish, 441 US 520, 523 (1979).

Schriro D. Immigration detention overview and
recommendations. US Immigration and Customs
Enforcement Agency, Department of Homeland

Security. October 2009. Available at: https://www.

ice.gov/doclib/about/offices/odpp/pdf/ice-
detention-rpt.pdf. Accessed April 9, 2021.

OPINIONS, IDEAS, & PRACTICE

e THE

Tl | NEW

gvil L PUBLICH

HEALTH
LAW

A Transdisciplinary Approach to Practice and Advocacy

By Scott Burris, Micah L. Berman, Matthew Penn, and Tara Ramanathan Holiday

® A new and exquisitely accessible introduction to the theory
and practice of public health law

e Suitable for students and professionals in public health,
law, and social work

e Coverage spans the policy life cycle, from innovation to
evaluation, and for all types of readers, especially non-attorneys

e Enriched with discussion topics and questions for classroom
discussion and further thinking

August 2018 « ISBN: 9780190681050 « Hardcover » 328 Pages + $49.95

€ APHA PRESS OXFORD

AN IMPRINT OF AMERICAN PUBLIC HEALTH ASSOTIATION UNIVERSITY PRESS

Editorial Uppaletal.

8 ON ‘LLL [OA ‘Lz0Z 1sNSnY  HdIV

1397


https://phr.org/our-work/resources/praying-for-hand-soap-and-masks
https://phr.org/our-work/resources/praying-for-hand-soap-and-masks
https://www.uscis.gov/humanitarian/refugees-and-asylum
https://www.uscis.gov/humanitarian/refugees-and-asylum
https://immigrantjustice.org/sites/default/files/content-type/research-item/documents/2018-06/The&hx0025;20Real&hx0025;20Alternatives&hx0025;20to&hx0025;20Detention&hx0025;20FINAL&hx0025;2006.17.pdf
https://immigrantjustice.org/sites/default/files/content-type/research-item/documents/2018-06/The&hx0025;20Real&hx0025;20Alternatives&hx0025;20to&hx0025;20Detention&hx0025;20FINAL&hx0025;2006.17.pdf
https://immigrantjustice.org/sites/default/files/content-type/research-item/documents/2018-06/The&hx0025;20Real&hx0025;20Alternatives&hx0025;20to&hx0025;20Detention&hx0025;20FINAL&hx0025;2006.17.pdf
https://immigrantjustice.org/sites/default/files/content-type/research-item/documents/2018-06/The&hx0025;20Real&hx0025;20Alternatives&hx0025;20to&hx0025;20Detention&hx0025;20FINAL&hx0025;2006.17.pdf
https://immigrantjustice.org/sites/default/files/content-type/research-item/documents/2018-06/The&hx0025;20Real&hx0025;20Alternatives&hx0025;20to&hx0025;20Detention&hx0025;20FINAL&hx0025;2006.17.pdf
https://www.dhs.gov/sites/default/files/publications/ICE&hx0025;20FY18&hx0025;20Budget.pdf
https://www.dhs.gov/sites/default/files/publications/ICE&hx0025;20FY18&hx0025;20Budget.pdf
https://www.dhs.gov/sites/default/files/publications/ICE&hx0025;20FY18&hx0025;20Budget.pdf
http://ir.corecivic.com/financial-information/sec-filings?field_nir_sec_form_group_target_id&hx0025;5B&hx0025;5D&hx003D;471&hx0026;field_nir_sec_date_filed_value&hx003D;#views-exposed-form-widget-sec-filings-table
http://ir.corecivic.com/financial-information/sec-filings?field_nir_sec_form_group_target_id&hx0025;5B&hx0025;5D&hx003D;471&hx0026;field_nir_sec_date_filed_value&hx003D;#views-exposed-form-widget-sec-filings-table
http://ir.corecivic.com/financial-information/sec-filings?field_nir_sec_form_group_target_id&hx0025;5B&hx0025;5D&hx003D;471&hx0026;field_nir_sec_date_filed_value&hx003D;#views-exposed-form-widget-sec-filings-table
http://ir.corecivic.com/financial-information/sec-filings?field_nir_sec_form_group_target_id&hx0025;5B&hx0025;5D&hx003D;471&hx0026;field_nir_sec_date_filed_value&hx003D;#views-exposed-form-widget-sec-filings-table
http://ir.corecivic.com/financial-information/sec-filings?field_nir_sec_form_group_target_id&hx0025;5B&hx0025;5D&hx003D;471&hx0026;field_nir_sec_date_filed_value&hx003D;#views-exposed-form-widget-sec-filings-table
http://ir.corecivic.com/financial-information/sec-filings?field_nir_sec_form_group_target_id&hx0025;5B&hx0025;5D&hx003D;471&hx0026;field_nir_sec_date_filed_value&hx003D;#views-exposed-form-widget-sec-filings-table
https://www.themarshallproject.org/2020/10/30/500-000-kids-30-million-hours-trump-s-vast-expansion-of-child-detention
https://www.themarshallproject.org/2020/10/30/500-000-kids-30-million-hours-trump-s-vast-expansion-of-child-detention
https://www.themarshallproject.org/2020/10/30/500-000-kids-30-million-hours-trump-s-vast-expansion-of-child-detention
https://www.themarshallproject.org/2020/10/30/500-000-kids-30-million-hours-trump-s-vast-expansion-of-child-detention
https://www.ice.gov/doclib/about/offices/odpp/pdf/ice-detention-rpt.pdf
https://www.ice.gov/doclib/about/offices/odpp/pdf/ice-detention-rpt.pdf
https://www.ice.gov/doclib/about/offices/odpp/pdf/ice-detention-rpt.pdf

